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Joseph M. Arpaio, Maricopa County Sheriff, in his official capacity,
pursuant to Rule 29 of the Federal Rules of Appellate Procedure, by and through
counsel undersigned, hereby respectfully requests that this Court permit him to file
a brief as Amicus Curiae in this case, attached as Exhibit A. It is appropriate to
grant this motion and accept this brief as Sheriff Arpaio and his deputies must
administer the legislative act, known as “SB 1070,” that is the subject matter of
this action.

Sheriff Arpaio is the Sheriff of Maricopa County, by far the largest county
in Arizona both in land area and population. As of July 2008, the population of
Maricopa County was 3,954,598 which ranks fourth among the nation’s counties
and is greater than the population of 24 states. Maricopa County encompasses
more than half of the State’s residents. Maricopa County contains the State’s
largest city and capital, Phoenix. Maricopa County is a destination and distribution
center for the human smuggling corridor through the border counties and Tucson.
Phoenix has been famously reported to be the kidnapping capital of the United
States, number two in the world, second only to Mexico City.

Sheriff Arpaio is serving his fifth elected term as Sheriff of Maricopa
County and has taken a strong leadership role in resolving the issues relating to the
border and immigration. He has been vocal on these issues locally, state-wide and

nationally. Since 1992, when Sheriff Arpaio was elected to his first term as
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Maricopa County Sheriff, he has been a leader on illegal immigration and related
issues, including human and drug smuggling. No party is more familiar than
Sheriff Arpaio with law enforcement procedures related to illegal immigration and
the law enforcement procedures that will be followed if SB 1070 is implemented
and enforced. See A.R.S. 811-441(a)(2).

Sheriff Arpaio is a Defendant in a related matter, Friendly House et al. v.
Whiting et al., CVV10-01061.

RESPECTFULLY SUBMITTED this 26th day of August, 2010.

MARICOPA COUNTY

OFFICE OF SPECIAL LITIGATION SERVICES

BY: _/s/ Thomas P. Liddy
THOMAS P. LIDDY
MARIA R. BRANDON
Attorneys for Amicus Curiae Joseph M. Arpaio

CERTIFICATE OF SERVICE

| hereby certify that on August 26th, 2010, | caused the foregoing document
to be electronically transmitted to the Clerk’s Office using the Appellate CM/ECF
System for filing and transmittal of a Notice of Electronic Filing to all registered
CMJ/ECF participants and parties hereto. Service is accomplished thru the
Appellate CM/ECF system.

/s/ Thomas P. Liddy
Attorney for Amicus Curiae
Joseph M. Arpaio
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Jurisdictional Statement

This is an appeal from an Order granting, in part, the Motion for Preliminary
Injunction filed by the Plaintiff-Appellee, the United States, issuing a preliminary
injunction enjoining the enforcement of the portion of Section 2 creating A.R.S. §
11-1051(B); Section 3 creating A.R.S. § 11-1509; the portion of section 5 creating
A.R.S. § 13-2928(C); and Section 6 creating A.R.S. § 13-3883(A)(5). This Court
has jurisdiction pursuant to 28 U.S.C. § 1291.

Issue Presented for Review

Whether the District Court erred when it found that the United States was
likely to succeed on the merits and imposed a preliminary injunction enjoining the
State of Arizona and law enforcement personnel from the several counties from
enforcing some of the laws created or amended by SB 10707

Statement of the Case

This is an appeal, brought by Defendant State of Arizona and Janice K.
Brewer, Governor of the State of Arizona, of a ruling granting, in part, a Motion
for Preliminary Injunction filed by Plaintiff, the United States.

Plaintiff sought to enjoin Sections 1-6 of the “Support Our Law Enforcement
and Safe Neighborhoods Act,” as amended (“SB 1070”) on the grounds that these

sections allegedly violate the Supremacy Clause of the United States Constitution
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and that Section 5 also violates the Commerce Clause.

The United States District Court granted Plaintiff’s motion, in part, and
issued a partial preliminary injunction enjoining the enforcement of the portions of
Section 2 creating A.R.S. § 11-1051(B), Section 3 creating A.R.S. § 11-1509, the
portion of section 5 creating A.R.S. § 13-2928(C), and Section 6 creating A.R.S. §
13-3883(A)(5).

Summary

Plaintiff-Appellee takes the position that the “Support Our Law Enforcement
and Safe Neighborhoods Act” (“SB 1070”) is unconstitutional in its entirety, that
the United States is likely to prevail on the merits of the litigation and, therefore,
that the partial preliminary injunction enjoining the enforcement of the portions of
Section 2, creating A.R.S. §11-1051(B); Section 3, creating A.R.S. § 11-1509; the
portion of Section 5, creating A.R.S. § 13-2928(C); and Section 6, creating A.R.S.
§ 13-3883(A)(5), should be upheld. The Plaintiff-Appellee took the position in
the District Court that the Court should enjoin the remainder of SB 1070.

Sheriff Arpaio takes the position that SB1070 is constitutional in its entirety
and that the United States is not likely to prevail on the merits of the litigation and
the partial preliminary injunction should be reversed. SB 1070 does not conflict

with federal immigration law as enacted by the United States Congress and signed
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into law by the president. When analyzing SB 1070 for the purpose of determining
whether to apply the preemption doctrine, the Court must examine the federal
immigration laws as enacted by the Congress, and not the enforcement policies or
political priorities of any particular chief executive. A “hypothetical conflict” is
not sufficient to successfully establish conflict preemption. Plaintiff-Appellee has
failed to meet its burden.

Argument

SB 1070 is not preempted by the Supremacy Clause

The United States must demonstrate that the challenged provisions of SB
1070 (1) purport to regulate immigration; (2) legislate in a federally-occupied field;
or (3) conflict with federal law in order to successfully establish its claim for
implied preemption, Chicanos Por La Causa, Inc. v. Napolitano, 558 F.3d 856,
863 (9" Cir. 2009), cert. granted, 130 S.Ct. 3498, 78 USLW 3065 (June 28, 2010).
State laws are preempted if it appears that Congress “intended to occupy the entire
field, leaving no room for the operation of state law.” Even if that is not so,
[courts] infer preemption ... if compliance with both state and federal law would be
impossible, or state law “stands as an obstacle to the accomplishment and
execution of the full purposes and objectives of Congress.” Kobar ex rel Kobar v.

Novartis Corp., 378 F.Supp.2d 1166, 1169 (D.Ariz.,2005) (quoting Keams v.
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Tempe Technical Inst., 39 F.3d 222, 225 (9th Cir.1994) (quoting California v. ARC
Am. Corp., 490 U.S. 93, 100-01, 109 S.Ct. 1661, 1665, 104 L.Ed.2d 86 (1989)).
A “hypothetical conflict is not a sufficient basis for preemption.” Incalza v. Fendi
North American, Inc., 479 F.3d 1005, 1010 (9" Cir. 2007) (quoting Total T.V. v.
Palmer Communications, Inc., 69 F.3d 298, 304 (9™ Cir. 1995). When analyzing
SB 1070 for the purpose of determining whether to apply the preemption doctrine,
the Court must examine the federal immigration laws as enacted by the Congress,
and not the enforcement policies or political priorities of any particular chief
executive. Plaintiff-Appellee has failed to meet its burden.

Moreover, Plaintiff-Appellee’s argument that this Arizona law conflicts with
federal law in seeking to regulate the field of immigration law enforcement which
Congress has plainly intended to occupy is undercut by the argument that Section 3
creates a misdemeanor for not carrying certain immigration papers based on an
arcane federal immigration provision. Simply put, federal policy seems to conflict
of late with federal statutes, or rather Congress’ laws may be considered “arcane”
by some in the Executive Branch.

It is noteworthy that recently a memorandum created by the U.S. Citizenship
and Immigration Services addressed to the Director, Alejandro N. Mayorkas, from

Denis Vanison, Roxana Bacon, Debra Rogers and Donald Neufeld of the Office of
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Chief Counsel has been published on the subject of “Administrative Alternatives
to Comprehensive Immigration Reform.” (Addendum, Exhibit 1)  This
Memorandum suggests that immigration reform may be handled by means other
than Congress and raises a question as to exactly what constitutes the federal
immigration law scheme. Federal immigration law appears to be a patchwork of
conflicting agencies and branches of government with no clearly defined approach.
Therefore, this patchwork should not preempt the field of immigration law and
trump the clear public will of the State of Arizona’s legislature, which is
composed of the peoples’ representatives, not appointed employees.

A. Section 1- State Legislature’s Intent to Regulate Immigration is Not

Preempted.

The federal government cannot preempt an “intention” of a state legislature
and, therefore, the District court was correct in not preempting Section 1.

B. Sections 2, 3, and 6- State “Immigration Enforcement” is Not

Preempted.

Section 2 of SB 1070 has twelve subsections. See A.R.S. § 11-1051(A)-(L).
Plaintiff purports to challenge all of Section 2, but addresses only a portion thereof.
Plaintiff asserts that Section 2 attempts to authorize local law enforcement officers

with the power to determine the immigration status of any person who is arrested.
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(C.R. 28 at 8, lines 19-22). This assertion is false. SB 1070 expressly calls for
local law enforcement to notify the federal government and request a determination
in compliance with federal law, “the person’s immigration status shall be verified
with the federal government pursuant to 8 U.S.C. § 1373(c).” S.B. 1070, Sec. 2(b).
Plaintiff —Appellee places itself in the absurd position of claiming that SB 1070
conflicts with federal law because it mandates local law enforcement to act in
compliance with federal law.

Section 3 of SB 1070 mirrors federal law: “In addition to any violation of
federal law, a person is guilty of willful failure to complete or carry an alien
registration document if the person is in violation of 8 U.S.C. §§ 1304(e) or
1306(a).” A.R.S. § 13-1509(A). Moreover, A.R.S. § 13-1509 mirrors federal law
by imposing the same misdemeanor penalties as federal law for violations of 8
U.S.C. § 1304(e). S.B. 1070 expressly “does not apply to a person who maintains
authorization from the federal government to remain in the United States.” A.R.S.
§ 13-1509(F).

Section 6 of SB 1070 adds to the authority of law enforcement officers in
Arizona under A.R.S. § 13-3883(A) to arrest a person without a warrant by
authorizing such arrests when “the officer has probable cause to believe . . . [t]he

person to be arrested has committed any public offense that makes the person
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removable from the United States.” Section 6 does not authorize Arizona law
enforcement officers, or any part of the state government, to determine whether
any person is removable. That authority is expressly reserved for the federal
government.

Perhaps the best demonstration of the fact that federal government has not
preempted the field of immigration enforcement is the infamous signs posted by
the federal government in Southern Arizona warning people to beware of the
dangers of illegal immigrants in the desert and then instructing them to call “911”
rather than approach the illegal immigrants themselves. A call to “911” is a call to
local law enforcement. Thus, the federal government has admitted that they are
relying on local law enforcement to enforce immigration laws.

C. INA Section 287 (g) Does Not Demonstrate that Congress Has Occupied

the Field of Immigration Law Enforcement.

Section 287 (g) sets forth a scheme for cooperation and collectivism in its
approach to immigration law enforcement, not preemption. Furthermore, if the
United States were sincere about its concern for individual states and other
political subdivisions creating their own quilt panels in a “patchwork” of
immigration enforcement schemes, they would have contested the several

“sanctuary cities” that flout federal immigration law each and every day. With
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“sanctuary city” resolutions, municipalities openly flaunt their disagreement with
federal immigration laws which require visitors and immigrants to obtain federal
permission to enter the United States and to keep documentation of his or her legal
status on his or her person. See 8 U.S.C. §§ 1252c(a), 1304(e), and 1357(g). See
also, San Francisco Admin. Order, 12H Secs. 1-6.

D. Sections 5,7.9 State’s New Crimes Re Immigrant Workers are Not

Preempted.

Sections 5, 7, and 9 of SB 1070 set forth new crimes concerning immigrant
workers. With regard to these new crimes, there is no federal preemption as the
fields of employment, health, and safety have been traditional areas of state law.
See generally, City of San Jose v. Dep’t of Health Serv., 66 Cal.App.4™ 35, 77
Cal.Rptr.2d 609 (1998).

E. Section 10- State’s New Crimes for Transportation and Harboring are

Not Preempted.

The State’s so-called new crimes for transportation and harboring of illegal
immigrants do not involve illegal immigrants; they pertain to citizens and those
with legal status. Therefore, these laws cannot be preempted unless the federal
government is somehow seeking to establish that the states are no longer able to

pass criminal laws of their choosing.
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Conclusion
This Court should reverse the findings of the District Court that the United
States is likely to prevail on some of its claims and lift the partial preliminary
injunction enjoining the enforcement of the portions of Section 2 creating A.R.S. §
11-1051(B), Section 3 creating A.R.S. § 11-1509, the portion of Section 5 creating

AR.S. § 13-2928(C), and Section 6 creating A.R.S. § 13-3883(A)(5).
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Certificate of Compliance
Pursuant to Fed. R.App.P. 32(a)(7)(C), and Ninth Circuit Rule 32-1, I certify
that this Amicus Curiae Brief is proportionately spaced, has a typeface of 14 points
or more and contains 1761 words (according to the word count feature Microsoft
Word, excluding the tables, the statement of related cases and this certificate.)
Dated this _ 26th _ day of August, 2010.

MARICOPA COUNTY
OFFICE OF SPECIAL LITIGATION SERVICES

/s/Thomas P. Liddy
THOMAS P. LIDDY
Senior Litigation Attorney
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Certificate of Service

When all case participants are registered for the appellate CM/ECF System:

I hereby certify that on August 26, 2010, the foregoing was electronically
filed with the Clerk of the Court for the United States Court of Appeals for the
Ninth Circuit by using the appellate CM/ECF system. I certify that all participants
in the case are registered CM/ECF users and that service will be accomplished by
the appellate CM/ECF system.

/s/ Thomas P. Liddy
THOMAS P. LIDDY
Senior Litigation Attorney
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When NOT all case participants are registered for the appellate CM/ECF System:

I hereby certify that on August 26, 2010, the foregoing was electronically
filed with the Clerk of the Court for the United States Court of Appeals for the
Ninth Circuit by using the appellate CM/ECF system. Participants in the case who
are registered CM/ECF users will be served by the appellate CM/ECF system. I
further certify that some of the participants in the case are not registered CM/ECF
users. I have mailed the foregoing document by First-Class Mail, postage prepaid,
or have dispatched it to a third party commercial carrier for delivery within 3
calendar days to the following non-CM/ECF participants:

NONE.

/s/ Thomas P. Liddy
THOMAS P. LIDDY
Senior Litigation Attorney

11



Case: 10-16645 08/26/2010 Page: 1 of 12 ID: 7453456 DktEntry: 21-3

Addendum

Exhibit 1
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growlh, achieve
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118 Summary
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U8

b

depending on empicymen category and overall time spent working i the

o
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wauic permi: (hE - iduais for whom telief may become available i the future to live and work in
the 1.5, withoul fear of removal. A corollary 10 this exercise of agency discretion is for USCIS
10 issue Notices 1c Appaar (NT As) strategically, rather thar across the bomd. ifreliefis
potenzially availabie in remavel, USCIS should consiger issuing an NTA. On the etner hand,
whers no relief exists in remava’ for an applicant without any significant negative immugration

o~ criminel history, USCIS could aveid using 118 limited resources to izsue an NTA.

Finally, for applicants who have requested reiie? from USCIS. whether jn-country or abroad, anc

whase applications require a waiver of inadmissibility, USCIS could issue guigance or @
repulation iessening the “extreme hardship™ standard. This wouid encourage many more
spousss, sons and daughters of .8, citizans and lawfu! permanent residents to seex refief

without fear of remaval. It wouid alst increese the lkelikoed that sush refiel would be granted.

. Options

Tite Teliowing pptions - usec alone v: in combinazion - have the potensial to resull in meaningfu!
immigzation. reform zpsent legisiatrve sotion. Each requires the development of specific writter
suigance and’or regulatory language, mplementation pretocals, outreach and training within

SCIS and coordination maeng Department of Homesand Security (DHS) immi gration

CONTPONEIS.
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A. To Promate Fami nify

1. Allow TPS Applicants Whe Extered without Inspection to Adjust or Cirtange Status

edividuals in TPS continue 1o be deemed inetigibie to adjust ot change statas inthe U S kased

on legat opinicns rendered in the surly 1990s by a Genera' Counsel of the former Immigialion

and Naturaization Servics (TNS). Given the current definitior of “admission” 11 setion
[0 a) 131 A} of the Imimigration and Nationghty Azt (“the

Act™, 8 ULL.C. § 110H&N12)A).
dre USCLS Chief Counsel has expressed her view that these :sgal apinions ng longer reficc: a

sarregt inleroratetion of the statnse. See Jamuary 14, 2010 Memuorandun: from Roxuna Bazon,

Cirief Counsel, to David Murtin, Principal Depury Counset (atipched).
Genera; Counse! apinions. and msteac permit

Thus, USCIS should ne longer achers to the 1990 G
1ing this pathway will help thousanas ol

SN

individuals in TPS to adjust or change status. Ope:
appl zams obtain tlawiul permanent residence withau having 1 leave the L.S.

Pl :
The kji( I poisec 1o review ts icsue in May. Depending on its finel decision. impismentation
of this oprion could begir :mmediataly following the developmant of writlen fizid guidance and
an external communication pien, Rather than imposing any additional financial-cost, alloveng
TPS applicants to adjust or change status will increase USCIR revenpe in the form of fee
receipts. While initial outreach related to the impiementaxion of field guidancs may requirs
dedicating staff/resources, this would likely be a shori-term need. Actual adudication of new
applications and petitions couic be handied by Aeis offices already experiencing lower than

ngrma’ Teceints.

3. Expanc the Use of Parole-in-Place

e Act tp parcle inte the

USCIS has the discretionery authority unoer section 21218985 A of th
1<

U.S an a case-oy-case basis Tor “urgenl humanitanan reasons” nr “significant public bene
ary applicant for admizssion. Section 233{a)(i ] of the Act provides that an alien present ir the
115, who has nat been agmitted shail be deemed an applicant for acmission. Granting parole to
aliens in the U.S. who have nar hean admitted or paroied is cammaonly referred to as “parole-in
place™ (PIP} U

By granting PIP, USCIS can climinate the need fo- qualified regipients to return to thelr home
country for copsular processicg, particularly wher, doing 50 might trigger a bar to returning, For
years, USCIS has used PIP on a very limited basis. Last month, however, the SPC approved the
broader use of PIP for qualified niiliary dependents 10:

indrviduais whe were v iy agsitted (o e Dated States but whose author et period of admissian = saow o
exfire o has expired are pol eligible for parou-tn-place
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5

b

D

s Preserve family uniny and address Depariment oi Delense concems rerarding
saidier safety anc readiness Tor cuty,

v Avoid the nsed for spouses and children of act-ve duty military service
membars to depart the LS. and veait e foreign, often ver: cangerous

Juiisdictions for consulate procassing. and

o  Enabie these sarne individuals to remals on military instailators m <.
wriical and denzal, and other suppoent

where they can receive hotsing, mas
se-vices kased on the active duly service member’s status,

Other individualsigrosps amenable to. PIP inciude applizants for admission who eatersc the L2
as mimors withou: inspection, and whase raturn to their homs country for consular PrOCESSINE
would impose an extreme hardship on gualified fami’y members. By statute. suck famly
membirs, include @ LS, citizen or lawiul permanent resident pareal, spouss. son of daughter.

For example, where tie applicant iz the spouse of 2 U.S. citizen and aisc the primary caretaker of
a disalied child o children, PIP could be used to enubie adjusimen: in the U.S. Other apolicants,
sneiuding those who are elderly or who have fived for many years in the V.S, and ‘or wham
sonsular processing would impose @ formidabie finansial burden. could iikew:se be gruniee P1P,
In terms of implementation costs and requiced resources, although PIP has beer grantsa by
USCIS without reauiring the filing cf any form o fee. the agency should alter th is approash for
wider use. The Form 1-131, Application for Trave! Document, presents the most icgical
anplication anc presemtdy involves a maadatory filing fee of $£305.20.

3. Amend the Unlawini Presence Policy for Adjustment Applizants

Lnger curren: USCIS interpretation, an adjustment applisant who departs the United States and
relums on advance parole authorization trigeers the 3.year o: 1{-year bar valawfu: presence
ground of inadmissibility. Because USCIS generally issues advance parote for adjustment
appiicants Tiberally and the fee for the advance parole document ie now mcluced with the fee for
adiustment of stalus, the public perceives that: 1) USCIS autharizes ths departure of suct alien
an¢ 27 USCIS deseives individuals into triggering thelr own inadmissibility.

To address these issues, DP&S is currently examining the feasibility of policy options se tha
individuals would nol be deemed to have trigpered the bar upon departure with prior
authorization from DHS. The options inciude possibilities Teexamining past inferpretalions 0’
terins such as “aeparure” and “seeking admission sgain® within the contex: of uniawiul
oresenot and adjustment of status

Implememation Method: Intevim Foiicy Guicance, Rulemaxing

Resources/Cansidgrations: Coordinaricn with DHS.
Tasoet Date: Seprember/Ociober 2010 (Policy Guidance): Junefuly 2011 ( Fuiemaking)]

4. Lessen the Standard for Demonstrating *Extreme Hardship™
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- <

T

age o
=

r3 or 10 vears individualz who agve

eeny unlawizlly presentn the .S for 180 days o one year yaspectively, and then depart, By

statute, DHS has discretion 1o waive these grounds of inadimtssibility for spouses, sons and
dauzhters of U S, citizens ar iawfu, permaneit residents it the refusal to admit such individuals
extreme hardship 1a ther aualifving rslatives. Generaity, the “exmeme hardship"

The At at 212(a) R and (i1 renders inedmissibiz fo

4

would result

standard hes been narrsviy construed by USTIA

~ increase the number of individuais applying for waivers, and improve theiv changes or

receiving then, CIS could issue guidance or o resularion spesifying & lower evidentiary standard
" for “extrems herdsaip._This waouid promote family vnity, and aveid the sigeificant auman

and financial costs assaciatec with waiver denial decisions vorn ¢f as avarly rigic standard. This

revised standard woulé also complement expanded use of PIP a5 se1 forth ir B.

s, Publish final regulatious related to velief for unaccompanied minors, and for victims of
human trafficking, domestic violence, and other criminal nctivities

These rules would help regularize the immigration siatus of minors in foster care o7 in the

arocess of being adopted. They woulé furtier slarify the derivative family members for whom a

victim of humar trafficking can petitior, implement provisions allowing such individualg to

enter the U.S. based on the danger of retai:ation, and establish procedures for vicums of elder

ahuse 10 seek rehief,

implementation metiog® Propesee and wnterim fina! regiiiations.

Respurees/considerations: Coordination necessery with various feaeral agencies. including DO
and DOS.

Targst delivery ol FYT0-FY 1

B. To Foster Economiz Growti

1. Partner with Department of Commerce (DOC) fo sdminister the EB-5 Itmmigrant
Investor Program

The ES-5 program allows cerain aliens win have made ibvestments in US businesses and who
| crepzed atleas: teu jobs to obtain LPR siatus, Due toa aumber o factun: sie 2525 progras: has
been wnder utitized end, az a result, job creation uneer U<EDrogsam hes been fim: 4.3 USCIs

views the EB-5 pragram as & important tocl in assisting e [ E BEANOMY f T AU
continues 10 recaver from the recent recession. Currencly, an opportunity exists for LISCIS v
she DOC to work together in promating e EB-5 Immigrant Investor Pilot Pragram: (Pilot
Program:. The goals of the Pilol Program anc the goels of certain DOC componen’s, such as
Invest i A merca, seem (¢ provide 2 natura! starting poin: for agency coliaboration. DPS
proposes SeRing up & working group with the DDT to determine how DOC might assist USCIS
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i making the £3-3 program mere accessible w fareign irvestors thorcugh admiristeat:ve

sfiigiensies and manorior,

Dvmiemescation Metiogd: Working aroup sessions betwezit DOT ang USTHS, Dol
rafemaking 1o codify joint sdministration of the EX-5 Program ance parameters arc agresd ppon
sotwesr the Iwo Sgensies.
Resnurces!Consideraliong: O
wol:¢ be heneficial 1o USCIS &
witl D

~aruel Date: Tu be detarminsd, [We can hegin cooperating witi Inves: in Americs
immedistely.d by 3-6 months so thal bw Iow manging ‘ot can be

1S pad USTLS jeacershin agres that the partnerstap with 300
o weli g3 the SR-S srakeholder sommunity. Neeo Lo coordingie

liarvested Jirst

2. Expznd tiie Dual Intent Doctrine

Mos: non-immigrants wno apply for agjustmen: of status are presuinec 1o be fatending .

immierants and are no songer eligible to maintain nanimmigran: siaws. Section 214{h} ¢! the

bc,l
Ac: permuts H-1 temporary worke:s in speciaity oocupations, L-1 intra-company manageria’ or
status while

exesative transferses, 5ad their spouses and children to meintein their nonipamgrant
{heir adinstmen: zpplications are pending.

USCIS should consider expanding the dual inten: contept 10 tover other lone-term non-
immigrants, inctuding F, O, TN, P, and E vist liciders. These long-term non-immigran:s often
need 1o make short aversea: ravels during their autnorized stay. Under the "dual intent”
doctrine, these non-immigrents would be abie e maintain vali€¢ nonimmigrant states and trave:
seeseas without advance parole while their adjustment applications are sending. They wouid

also be aliowsd 1o maintair: their nonimmigrant stetus i UISCIS denies their adivstment
applications

implementation hietiod: NERM-
Resaurces/Considerations. Coording
weil az the epartmen: of Siate.
Targst Dere: Minimum of 12 months to ‘ssue fina’ rule

1e with other DHS somponents and DHS Headquarters as

3. Eatend employment authorization to H-4 dependent spouscs of H-1B principals where
the principais are also applicants for lawful permanent residence under AC 21

UISCIS Senior Leaders have already approved this courss of astion: it is therefore recommended
it the cantext of identifving agministrative reliel options that their decision be communicated 10
the Department of Homeland Security anc (c the White Hovse

imnlemenatior Malhod: Netice of Propose¢ Rulemaking (NPRM:.

13
e ey ——
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ResourcessConsineratons: Coordinate with DS Policy anc While Fouse arinr W rule drafting,
ISCIS sysrams (0L AIMS, ste.) will need to be modified to ascommodaie ZAUS for tus group

Turget Davg: Minomum o7 12 =ionths te issue fing! rule.

4. Expand existing “grace periods® to depart the LS. for E-1, E-2, £-3, H-1B, H-1B1, B~
2B, H-3, L-1, 0-3.0-2, P-1, P2, 13, QU R, and TN workers and their dependents.
hon-immigrant workerz whese period of emplayment authorization has expired showio be
a#fforced & reasonshie pariod of time 1o concluge ther eairs and leave the U.S. The currenl :0-
day “grace period” for departure is insufficient anc should bz expanded by regalation (o permit
hetween 590 days for cepartere cepanding o smployment category and iengh time the
individual kas beer authorized tu wori i the U.S Fropase H-2A regulations recogn:ze this
srediem and inchsde & 30-day pericd of authorized stay wfie- the K-2A empioyment peried

npires.

implsrmantation Methiod: NPRAY

Resourczs Lonsigeraions. Coordinaie within cihier DHS compaonenty

AAVERRLES SR s DALY

Targe! Date: Minimum of 12 manths to issue final rule.

C. To Achieve Process Improvements

i 1. Expand the Avaiiability of Premium Processing Servi.

Expand availability of premium processing, service to additional empicymeni-based
classifications (specify which ones need to be added, to include applications 1o change or extenc
nonimmigrant status. applications for-employment autnorizition anc agvance parole, and all
smployment-based immigrent petitions, «vv), We have no backiogs now. ané ws ca: 4o it

operaticnally.

impiementation Methag: Federal Registor Notiee {for class:fications not previously designalec
as elizible ‘o0 Premium Processing Service,, anc website posting and update o or”
Premium Processmg Service availability for classifications previousiy cesignated by Fedeval
Register Notice s eligikls for Premium Processing Sorvice.

Resourses Considerations

Turze: Date: immediate for <lassifications previous'y designateC &s eligible for Premium
Prozessing Service. Fo- classifications which have not besn previously designatec, a Federal

Register Notice will neec 1 be published, which could ke 60-9C days.

2 Ampiementahon of the Vabidaten Jorstrume fr Susipen Pngerpeives V1B Proviam
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2. R-2B Cap Allecation Options

niviowavs 10 distribute the

41 optians paper has besn prepared by USCIS which discusses altspaitve w

limited number of B-2B cap numbers available per fiscal year,

[ Rt t

Currently. fi./ stisulet/yequire that Ha 210 i narmor. b shogitgy sempanput i, wid: 33,000
visa numDers T, during the first six months of the fiscal vear, and 33,000 alivued during
the fast six months of the fiscal year. Options inslude a quarteriy gistribution. a monthly

Sistribution, or & “peak period” distribution. Cptions are carrently unde” -eview within USCIS
and DHS. USCIS will likelv seek to hold public engagement events o seitctl idess from

stakehosders.

Implementation Method: Ne regulation requirec. Consultaticr witl H-2B stakeholders
recommended prior to any desision being mede.

Resources/Considerations  Coordinate with othe- DHS compaonents anc the Department
Targe: Date: Impicmentation in §:x months.

nf Stz

3. Automatic Extension of Employment Autiiorization Documents (CADs}

Permit an automatic extension of EADs for up 10 240 days when an application to extenc the

EAD has been filed prio: tc its expiration  We currentiy permit this for nenimmigrast worker
rasa petitions. (SCOPS;
Imnismeptarior Methoe:

tmplement.
wesnurces/Considerations: Coardinate with DES and candus! outreach with stakenolders,

Ne rulemaking required. Cperational changes will be necessary e
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Targe: Dety: 60 to 96 aays

4. 2-year FADs - Issuc Employment Authorization Cards valid for 2 years in wider
sircumstances. S3COPS)

Implerisecing Method: No rulemaking requirtd

[esources/Consigeratiens; Coordinate with DHS.

Tarog Dats: 60 1o 90 days. SCOPS shouid weigh i here.

3. Reengineering of Civil Surgeon Process

fsmplamen: & new process 15 govern the designation and ravecation of civil

URCIS praposes
legally required medice! exan. paticns of

surgeuns, who are pl'vs.::;am autnorized to conduel
aliens appiving for semain immigratian bensfiis. The new process woulc:

Create uniform standards and procedurss for civil surgeon designation end revagation.
Designate an appiication form, a fes for civil surgeer cesignation. and cemralized civil
SuUrgeon processing cenier.

« Reauire ovii surgeons to be board eartifisc in th eir madical specialy.
Authorize ofarker dr igmations for health departments and Armec Forces phys
gerzar circumsianc

o Grant the USCTIS D rectar guthoriry
circumstances.

to designate civil surpeons in emssgent or urforessen

orap

Tne new process would enhance the caliber of civil surgeons, improve the quaiity of immigrar
edical examinations, and strengthen DHS® commitment to safeguarding ;ubhc health

Implemnentation Method- Rulemazing

Diaze June 201
Resources T nrsiderarions: Coardinate with DES and Health and Human Services,

Targel

6. Internal Policy Review & Enbancement

LS. Crizensnip and Immigration Ser wc..e {USCIS} currentsy pmvidbs policy guidance &8

1
Wd ety
memorance, standare operating srocedures {SOP), manuais, and wraining materials, [nconsisient

sniterpretation and c.vphcatmr of gudance and the lack of a central re ference poin for internal
ané external stakehoiders often results in disconnectad information. ang inck of transparency.
Local and nationa! pulicy guidance within USCIS is distributed across m uhiple sosrces; such as
e USCIS intranet, 2n internal version of the Adjudicato: s Field Manual, trzining materials, and
the i-.ink reference disk  This creates a remendous burden for USCLS empioyses and the public

oy trying o gocess ralevant iforraation.
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Fage 10

o yedress thesz issics, LISCIS mas priomitined a comprehensive revisw ofal’ palicy cocuments
15 ensure tiat guidance s corsisient throughout the Agansy. Tae review wilt gxamine gli
existing peiicy within the Agensy and provide access 5o the most uz-ro-date guidanze to both
anerngl ard externad stekshelders. Onee the policy guidaner is reviswed and ~zviged. i will b2
postsd e a centiel and seaichabie wai-basec repository.

mpiecientatinn Method: Ruiemeking
espurpesiConsiderstions. JSCIZ Working Groups, USCIS Sen.o: Fotioy Coursil
remental impementat.on. Al LISCIS policies reviowe: and enhansced Wy une

Tarse! Date: Inw

L8

D. To Protect Certain Judeviduals or Groups from the Threat of Removal

1. Increase the Use of Deferred Action

For individeals alveudy admitted to the U.S. (and therefore ineliginle for PI®), USCIS can
increuse the use of deferred actior:  Daferred actios is an exercise of prasecntorial discretion not
to pursue removal from the U.S, of a particular individual for 2 specific peried of time.” A grant
of Gefurred action does not confer any ‘rmigration status, no: does 1t convey or imply any
waivers o inadmizsibiliny that may exist Likewiss, deferred astion sannot be used o establssi
siigibility for any immigration benefit mat requires maintenance of lawfu’ status. Periods of
e in deferred action do, kowever, qualify as periods of stny authotized by the Secretary of
DHS for purpases of sections 212(2)(9){B and (C) of the Act, and miay be extended ndefiniteiy.

Individuals who have peen granted deferred action may appiy for employment autherizaion.

Witlin DHS, USCIS, Immigratior: an¢ Custome Eaforcement. and Custorns and Border
Protectior: all possess authority 1o pren! deferred actiorn.

{SCIS has previously aliowed the use of deferred action to provide relief 1 non-immigrants
whose penods of admission had expired. or otherwise had failed to mamtain Jawlu! immigrant
status. In the aftermath of Hurvicene Katriaz, USCIS instiwec o palicy of deferred action for
nor-immigrants impacted by this natural disaster. U SCIS nas also granted deferred action far
particular groups including eppheants Tor interim refisi related 1o tire U visz program, Mos:

vecently, the SPC approvad the use of deferred action Jor certain militany dependente for whem &

visa number is not cuirentty available and who ave instigible for PIF.

White it is theerezically possible to gren: deferred astion to an unrestricied number of unlawfuly
present individuals, doing so wouid likely he controversial, nat to mention expeasive,  Presantly
no specific anplication form or fee is requirec to request or receive deferTed action, Were JISCIS

1o inc-ease significantly the use of deferred action, the agency would sither requere & sepacaie

7 o . o . . e e
See, Us Ciizzaship vsd immvgmion Ser vicss, ddindicaint = ield Manta!, 1l seelion 40,4 2(p) 3, added
¥ & £l

arues! [o ¢elterrsd action arc wisc discussec wthe

My 6. 2069, Frolors e he censdersC 1 gvaiiating a7
¢ imigration ane

Nisvemasr |7, 2000 memorimdur eattled “Excreismg Prosesylorial Disestion” by fomme
Lt Lion Services ( ommsssioner, Doris Meissaer al footole 1
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i . N alla [ B 2y
arpraorlatl”n or independen: funding stream, Allernatively. LSC!S covid desizn end seek
sxpadited approval :\f g dedizated deferred action form and reouire a filing fee

Rather than making defsrred astion widely available 1o hunarecs of thousands and 2s 2 aon-

u.,,.sl.-m\fc version of “amnesty™, USCLS coulé 1ailor the use of this discreticnary oplion for
SAM Azt {an

particiler greups such as ll]QIE’IUUd]\ whe would be eligible for relief under the DRE

estimated $0,000), or under section 249 of lae Act [Registry), who have resided in the U5 sinpe
( .

1996 (o s of a different date gesianed te move Torward the Registry provision now limited ts

entries befors Janoary i, 1072}

tssue NTAs Strategiealy to Promeie DHS Priorities
1 -] &

tnder Policy Memorandum 1 1( tatesned) LISCIS issues NTAS for de nied cases vnere such
issuance is presciibed by reguiation. 'This includes, vul s ot yimited 1o, denjals of the Form -

73" Petinon 1o Remove Condiiions on Resigence; Form 1-825. Pet:t.on by Entreprensur 10

Remava! Conditions; anc Form §-§17, Ap})llc."lt\on mx Family Unity Rensfi s pin ¢
} R R R AT cer e s See 8 CFR216.3(a) & CFR 21t 14\\. RO

usus alse 1s5uts an hTA afier termination oF en alien's refugee siatws b}.‘ the

Dla-l’lvl wre::o* See 8 CFR 207.6.

3

~Aside from these suuat DI 7J801S nag discretion regarding wheter o notio issue NTAs In
praclice; 455 inaccerdiiioy Wi 0 the spirit of Policy M emorandum {10, the agency typically
,.,saes NT v for anv'a!i Ge nml Rt W xthoug wuohl'w the Jikely impact on the applecant or

To promote the expressed priorities of ICE's Secure Comdmities (a1t iative (atiached) regarding
increased docket efficiency and a focus on individuals who pose’e. danger (o the comm:unity;
SCIS should issue NTAs strategicaly, rather thar. across the board.' If reiief is potentiaily
avzitabie in removal, USCIS siwuld consider issuing an NTA. On tae other hand, where no
relief exists in removal for an appjmm without any significant negative iminigraiior or crimina,
history, USCIS should avoid using its limited resources ta issue an NTA. Dshizc cases should,
however, o¢ referred to ICE giver tha: agency’s enforcement respons: ibilities.

Jrder Seotions 262, 263, end 262 ol the Act, USCIS may develop and implement & registration prograz T
idivicuals win 7= unimafudly presant in e U The goal ol such o program: coutd v2 e offer polentia’
discretionary reihisl opiluns including aeicrred action wiic sim nllalwousl\; althermg basic biometric date 2nd

conducting comprenensive securiy' checks

.
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